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AxkmanxoHoB BocuTXoH A3U3XOH yrnu
["maBHbIN cneyuanucT

OTpaena KoHTpons KadecTBa obpasoBaHns B
TalukeHTCKOM rocyfapCTBEHHOM
IOPUANYECKOM yHUBEpPCUTETE

MEXAHU3MbI 3ALLUTbLI MPABA COBCTBEHHOCTHU
B MEXOYHAPOOHOM MNPABE

AHHOTauums. HaHHag cTaTbd noce4dLleHa
KOMMNJIEKCHOMY aHanndy MexaHM3MOB 3alluTbl MnpaBa
COBCTBEHHOCTM B MeXOyHapO4HOM KOHTEKCTe. B pa60Te

paccmaTpuBaloTCs  TeopeTUdeckMe  OCHOBbl  MNpasa
Cco6CTBEHHOCTY B MeXayHapoOHOM npaee,
aHanuampyrTcs CcylLecTByloLLME MeXAyHapoaHo-

npaBoBble€ NHCTPYMEHTbI 3aLLMThbl MpaBa COBCTBEHHOCTY U
nx adpdekTmBHocTb. Ocoboe BHUMaHWe yaensieTcss ponu
MeXayHapOAHbIX CyAOB M apbuTpaxen B 3awuTte npasa
COBCTBEHHOCTM, @ Takke npobrnemam, BO3HUKAKOLLUM MpU
peanu3auMm  3TOr0  MpaBa B TpaHCrPaHWYHbIX
oTHoweHuax. CTatba Takke wuccrnegyeT  BAUsHUE
rnobanusauum 1 undpoBMU3aLMM HA MEXAHU3MbI 3aLUUThI
npaea CODOCTBEHHOCTM " npeanaraet nyTu
COBEpLUEHCTBOBaHMS MeXayHapoaHO-NPaBoBOro
perynvpoBaHusl B 3101 obnacTw.

KnioueBblie cnoea: npaBso COBCTBEHHOCTH,
MeXZyHapogHoe npaBo, 3awuta  npas, WMHBECTULMMU,
WHTEennekTyanbHass CcobCTBEHHOCTb,  MexayHapoaHble
cyabl, apbutpax.

AHHOTaumA. YwWOy makona xankapo KOHTeKCTAa MyIK
XYKYKUHU  XMMOSI  KAMULL  MEXaHW3MINApUHWUHT  KeHr
KampoBnu Taxnunura 6armwnanrad. Vi xankapo xykykaoa
MYIK XYKYKUHWUHI Hasapuii acocrnapuHu Kypub umkagm,
MYIK  XYKYKMHU  XMMOS  KUIMLLUHUHT  MaBXyn Xarnkapo-
XYKYKUA BOCMTanapuHu Ba YMapHUHI caMapagoprvruHi
Taxnun kunagu. Mynk XyKyKUHU XMMOS KMIWLLAA Xankapo
cyonap Ba apbuTpaxnmapHuHr ponwra, LYHWHrAek,
Yerapanapapo MyHocabatnapga ywby XykykHu amanra
owvpuwaa to3ara KermaguraH Myammonapra anoxuaa
3bTNOOP KapaTtunagu. Makonaga, LUYHWUHIOEK,
rnobannawys Ba pakamNaTUPULLHUHT MYFK XYKYKUHM
XMMOS  KAMULL  MexaHu3mnapura TabCeupu ypraHunagu
xamaa ywby coxaga xankapo-xXykykuin Taptubra conviuHm
TaKOMUNNALWTUPWLL Nynnapy Taknud atunagu.

KnioyeBble crnoBa: MymnK XyKyku, Xamkapo XyKyk,
XYKyKnapHu XMMOSI KL, MHBECTULMSANaP,
VHTENneKTyan Myrnk, Xxankapo cyanap, apourpax.

Abstract. This article is devoted to a comprehensive
analysis of mechanisms for protecting property rights in an
international context. The paper examines the theoretical
foundations of property rights in international law,
analyzes existing international legal instruments for
protecting property rights and their effectiveness. Special
attention is given to the role of international courts and
arbitrations in protecting property rights, as well as
problems arising in the implementation of this right in

112

cross-border relations. The article also explores the impact
of globalization and digitalization on property rights
protection mechanisms and suggests ways to improve
international legal regulation in this area.

Keywords: property rights, international law, rights
protection, investments, intellectual property, international
courts, arbitration.

BBeaeHusn

B coBpemeHHOM rno6annavpoBaHHOM Mupe 3aluTa
npaea cobCTBEHHOCTU NpuobpeTaeT Bce Gonbluee 3Hadve-
HWe, BbIXOASA 33 PaMKW HaLMOHAaIbHbIX NPaBOBbIX CUCTEM
n Tpebya addPeKTUBHBLIX MeEXAYHAPOAHLIX MexaHW3MOB
perynupoBaHus. paBo cobCcTBEHHOCTU, ABNAACL dyHAa-
MeHTanbHbIM 3KOHOMWYECKUM MPaBOM, UrpaeT KI4eBYyHo
ponb B obecnevyeHnn cTabunbHOCTU U PasBUTUS MeXAay-
HapOAHbIX 3KOHOMWUYECKMX OTHOLLUEHWW, MpUBNEYEHNN
WHBECTULMA U CTUMYNMPOBAHUN MHHOBaLWW .

Me>xgyHapoaHO-NpaBoBble MEXaHU3Mbl 3alUWThI NpaBa
CoBCTBEHHOCTN pa3BMBanMChb Ha NPOTSXKEHUN ANUTENBHO-
ro BpeMeHu, oTpakasi 9BOSIOLMIO KOHLENLMI CyBEepeHuTe-
Ta, NpaB 4Yenoseka U MeXOyHapOOHOro 3KOHOMWYECKOro
coTpyaHudecTBa. CerogHst 9T MexaHu3mbl NpeacTaBns-
0T CODOW CMOXHYIO CUCTEMY HOPM, MHCTUTYTOB W npoLie-
Ayp, HanpaBneHHblX Ha obecneyeHve 6GanaHca mexay
WHTEepecamn COBCTBEHHMKOB, rocy4apCTB U MexayHapoa-
Horo coobLyecTBa B LLeMoMm .

Llenbio gaHHOro mMccnegoBaHWs SABNSETCS KOMMMEKC-
HbIi @aHanM3 CyLLecTBYIOMX MEXaHN3MOB 3aluuUThbl Npasa
CoBCTBEHHOCTM B MeXOyHapo4HOM NnaHe M BblpaboTka
pekoMeHOauMn No UX COBEPLUEHCTBOBAHUIO B YCNOBMUAX
COBPEMEHHBIX rnobanbHbIX BbI30BOB.

[na ooCTkeHnss 9TOW Lienv NoCcTaBneHbl crnegyrolime
3agayun: Bo-nepsbix, nccrnenoBaTe TeopeTUYeCcKMe OCHO-
Bbl MpaBa COOCTBEHHOCTM B MeXayHapoaHoM npase. Bo-
BTOpbIX, NPOaHanM3npoBaTb CyLECTBYHOLME MexXayHa-
POAHO-NPaBOBbIE WMHCTPYMEHTbl 3awuTbl npaBa Ccob-
CTBEHHOCTU. B-TpeTbux, OLEHWUTb ponb MeXAyHapOOHbIX
CyAoB 1 apbutpaxen B 3awmTe npasa cobcTBeHHOCTU. B-
YeTBEPTbIX, BbISBUTb OCHOBHble NPOGnembl, BO3HMKalo-
LMe npu peanusaumm npasa cob6CTBEHHOCTM B TpaHcrpa-
HWYHBIX OTHOLUEHUAX. B-nATbIX, M3yunTb BnNusHue rnoba-
nM3aummn 1 UMgpoBM3aLmMn Ha MeXaHn3Mbl 3aWwnThl NpaBa
cobcTBeHHOCTU. B-wecTblx, paspabotaTb pekomeHAaumm
MO COBEPLUEHCTBOBAHMIO MEXAYHapOAHO-NpaBoOBOro pe-
rynupoBaHusl B cdepe 3alumTbl NpaBa co6CTBEHHOCTY.

MeTtogonornsa wuccrnepoBaHus 6asvpyeTcsi Ha KOM-
NMEeKCHOM MoaxoAe, coyeTarlemM MeToAbl CPaBHUTEb-
HO-NPaBOBOro, NCTOPUKO-NPABOBOrO Y CUCTEMHOIO aHanu-
3a. Takke npuMeHsalTCcs  MeToabl  dpopmarnbHoO-
IOPUOMYECKOr0 aHanusa M CuHTesa, Mo3Bonsiolme pac-
CMOTpeTb NpobremMy B €€ MHOroacnekTHOCTM W B3avMOo-
CBS3U pa3nnyHbIX )aKTOPOB .

MoHATMe npaBa COGCTBEHHOCTM B MeXAyHapOAHOM
npaBe MMeeT CBOU OCOBEHHOCTM U OTNMYaEeTCs OT HauMo-
HanbHbIX NPaBOBbIX KOHUeNuuiA. B mMexayHapoaHOM KOH-
TeKkcTe npaBo cOBCTBEHHOCTM paccMaTpuBaeTcs Kak yH-
JamMeHTanbHOoe NpaBO YenoBeka, MNPU3HaHHOe B psge
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MeXxayHapoaHbIX AOKYMEHTOB, Bkntoyas BceobOwyio ge-
Knapauuio npae vernoBeka (ctates 17) u EBponelickyto
KOHBeHUMIo No npasam 4venoseka ([Mpotokon Ne1, ctatbs
1).

OcHoBHble acnekTbl nNpaBa COBCTBEHHOCTU B MeXAy-
HapOOHOM NpaBe BKIIOYaloT:

1. MNpaBo BnageTb, MOMNbL30BaTLCS W PACNOPSHKATLCA
MMYLLECTBOM.

2. 3awuTy OT NPOM3BONBLHOMO NULLEHUS COBCTBEHHO-
cTu.

3. MNpaBo Ha cnpaBeanuBy KOMMNEHcCaUMIO B criyyae
3KCmponpraummn nmyLLecTsa Ans O6LLEeCTBEHHbIX HYXA,.

4. HegnckpMmMmHaumio B OTHOLLEHUW npaBa COOCTBEH-
HOCTMW.

5. 3awmnTy uHTennekTyanbHONn co6CTBEHHOCTU.

OcobBeHHOCTbIO MexXayHapoAHO-NPaBOBOro pPerynmpo-
BaHMA npasBa COBCTBEHHOCTM SABNSETCS HeoOGXOAUMOCTb
yyeTa CyBepeHHbIX npaB rocyaapcTs M npuHuuna Teppu-
TOopuanbHOCTM. OTO CO34aeT onpeferneHHbIe COXHOCTU
npu paspaboTke M MPUMEHEHWN YyHMBepCasbHbIX Mexa-
HW3MOB 3aLUThI NpaBa COGCTBEHHOCTY .

MexayHapoaHo-npaBoBble MexaHW3Mbl 3aLLuUThl NpaBa
COBCTBEHHOCTN MOXHO pas3fenuTb Ha HECKONbKO KaTero-
puin:

1. YHuBepcarnbHble MexaHu3mbl: Bceoblian geknapa-
uus npas Yenoseka (1948), MexayHapoaHbin nakT o6
3KOHOMMWYECKMX, COuManbHbIX W KyfbTYPHbIX MpaBax
(1966), KoHBeHuun BcemupHOn opraHusauuy nHTEnnek-
TyanbHol cobctBeHHocTH (BOUC).

2. PervoHanbHble MexaHu3Mbl: EBponernickas KOHBEH-
umsa no npaeam yenoseka (1950) n npaktuka EBponencko-
ro cyaa no npasam yenoBeka, AMepUKaHCcKash KOHBEHLMS
0 npaBax 4enoseka (1969), AdpukaHckaa xapTus npas
YenoBeka 1 Hapogos (1981).

3. [iByCTOpOHHME MHBECTULMOHHBLIE gorosopbl (OWV):
lMonoxeHns o 3awmTe MHOCTPaHHbLIX MHBECTMUMI, Mexa-
HU3Mbl paspeLleHns CMOpPOB MEXAY MHBECTOPOM W rocy-
[apCTBOM.

4. MHorocTopoHHue cornawenusi: CornaileHve no
TOProBbIM acnekTam npaB WHTENNeKTyanbHON COBCTBEH-
HocTn (TPUMC) B pamkax BTO, OHepreTnyeckas xapTus.

5. CneumanuanpoBaHHble MexaHu3Mbl: MexagyHapoa-
HbIW LIEHTP MO yperynMpoBaHWi0 MHBECTULMOHHBIX CMOPOB
(MLUYWUC), Apbutpax B pamkax FOHCUTPAIJL.

3TN mexaHu3mbl 06pasytoT CMOXHYI0 U MHOFOYpPOBHE-
BYIO CUCTEMY 3aLUuTbl MpaBa cCOOCTBEHHOCTN B MeXayHa-
pogHOM nnaHe. YHuBepcarbHble MeXaHW3mbl 3aluTbl
npaeBa coGCTBEHHOCTU, XOTS U He Bcerga obnagatoT npsi-
MbIM lOpUANYECKN OOA3bIBAIOLLMM XapakTepoMm, urpawT
BaXHyl0 ponb B (POPMMPOBAHUM OOLLUMX MPUHLMMOB W
ctaHgapToB. BceoOwas peknapauuss npaB  4YenoBeka,
nposo3rnaiwas npaBo Ha COOCTBEHHOCTb B cTatbe 17,
3anoxurna OCHOBY Ans MPU3HaHMSA 3TOr0 MpaBa Ha Mex-
AyHapoOHOM ypoBHe . MexayHapogHbIi NakT 06 3KOHO-
MUWYECKMX, COLMAnbHbIX U KyNbTYPHBIX NpaBax, XOTA U He
COOEPXUT NPAMOro YNoMWHaHUSi npaBa COBCTBEHHOCTW,
KOCBEHHO 3allMLiaeT ero yepes npuaHaHvue npasa Ha [o-
CTaTOYHbIVA XU3HEHHbIW ypoBeHb (cTatbsa 11). KoHBeHunmn

BOWC, Takune kak MNapuxckast KOHBEHLUMSA NO oXpaHe npo-
MbILLIEHHOW cobcTBeHHoCTU (1883) n BepHckas KOHBEH-
UMsi MO OXpaHe NUTepaTypHbIX U XYLOXECTBEHHbIX MPon3-
BegeHun (1886), co3galoT OCHOBY ANsi MeXOyHapOAHON
3alMTbl UHTENNEKTyanbHON cobcTBEHHOCTU. PernoHanb-
Hble MexaHW3Mbl YacTo MpeaocTaBnAloT Gonee KOHKpeT-
Hble 1 ahdEKTUBHBIE CPEACTBA 3alUMThI NpaBa cobCTBEH-
HocTu. EBponelickasi cuctema 3awuthbl NpaB YeroBeka, B
YacTHOCTM, pasBuna OBLUIMPHYIO NPaKTMKy NO BoOMpocam
3awmTbl cobcTBeHHocTU. Ctatba 1 MNpoTokona Nel k EB-
pONENCcKon KOHBEHLIMM NO NpaBam YerioBeka rapaHTupyeT
NpaBoO Ha YyBaxeHue COOCTBEHHOCTW W YyCTaHaBnuBaeT
YCIOBWS, NPY KOTOPbLIX FOCYAApPCTBO MOXET BMELUNBATLCH
B OCYLLLECTBMNEHNE 3TOro Npasa .

EBponenckun cyn no npaBam 4yenoseka (ECIMY) B
CBOen MnpakTuke paspabotan psg BaXHbIX MPUHLMMNOB,
KacawLmxcsa 3awutbl npaBa COGCTBEHHOCTW, BKIOYas:
KoHuenumio "3akoHHbIX OXmaaHun" Kak obbekTa 3aluTbl
npaesa cobcTBeHHOCTU, TpeboBaHue cnpaseanuesoro 6a-
naHca mexay oOLeCcTBEHHbIMU MHTEPEcaMn WU 3aLuuUToW
npaBa COGCTBEHHOCTW, MNPUHLMN MNPOMNOPLMOHANbLHOCTH
npu BMelLaTenbCTBE rocygapcTBa B MpaBO COOCTBEHHO-
CTW.

AMepuKaHCcKas KOHBEHLUSI O NMpaBax 4YernoBeka B CTa-
Tbe 21 Takke 3awmLLiaeT NpaBo Ha cobCTBEHHOCTb, yCTa-
HaBnvBasi, YTO KaXAbli YENOBEK MMeeT NpaBo Ha UCMONb-
30BaHVe 1 BNafeHne CBOMM UMYLLLECTBOM, U YTO HUKTO HE
MOXeT ObITb MUWLIEH CBOEro MMyLLEecTBa, KpoMe Kak no
pELUEHNIO KOMMETEHTHbIX BNacTel Ha OCHOBaHUAX obLue-
CTBEHHOW MONb3bl UMM CoUMarnbHbIX WHTEPECOB M Mpu
ycrnoBuu crnpaseanvBon  komneHcauuun. AdppukaHckas
XapTusa npaB YenoBeka W HapodoB B cTaTbe 14 rapaHTu-
pyeT npaBo COGCTBEHHOCTW, KOTOPOE MOXET ObITb Hapy-
LIEHO TOMbKO B MHTEepecax obLiecTBeHHOW HeobxoaMmMo-
CTM 1nn B 0bLmnx MHTepecax obLiecTBa u B COOTBETCTBUM
C MONOXEHUSIMN COOTBETCTBYIOLLUMX 3aKOHOB. [1ByCTOPOH-
HVe UHBECTULUMOHHBIE forosopbl (OV) urpatoT knoyeByto
ponb B 3awmTe MpaB MHOCTPaHHbIX MHBECTOPOB. OCHOB-
Hble nonoxenus OW[, kacawowmecs 3awwmTbl npaesa cob-
CTBEHHOCTW, BKITHOYaIOT:

1. FapaHTUM OT akcmponpuauuyM 1 HauuoHanmusauum
6e3 cnpaBeanMBol KOMMNeHcaLmm.

2. MpuHUMN cnpaBeanvMBoro 1 paBHOMPAaBHOIO pexuma
ONS MHOCTPaHHbIX UHBECTULNNA.

3. MNonoxeHns 0 3awuTe WMHBECTMLUIA B Crny4ae BO-
OPY>XEHHbIX KOH(PITMKTOB UNu rpaxaaHckmux 6ecnopsakos.

4. MexaHu3mbl paspeLleHunsi CropoB MeXay WHBECTO-
pOM M rocygapCTBOM, YacTO Yepe3 MeXAyHapoAHbIA ap-
ouTpax .

OO cosgatoT 4ONONHUTESNbHBIA YPOBEHb 3aLUThI A1
WHOCTPaHHbIX UHBECTOPOB, OCOOEHHO BaXHbI B CTpaHax
C HeJoCTaTO4HO Pas3BMTOM MPaBOBOW CUCTEMOW UMW He-
CcTabunbHOM MONNTUYECKON CUTyaLmen.

MHoOrocTopoHHWe cornalueHus, Takne kak Cornaile-
H/e MO TOProBbIM acnekrtam MpaB WHTENNeKTyanbHON
cobectBeHHocTH (TPUNMC) B pamkax BTO, yctaHaBnueaoT
MUHUMasbHbIE CTaHAAPTbI ANA 3aWunThl PasnuyHbIX hopMm
nHTennekTyansHon cobctBeHHocTn. TPUMC obsasbiBaeT
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cTpaHbl-uneHbl BTO obecneunBatb adheKTnBHYIO 3aLLm-
Ty MpaB WHTENNeKTyarnbHOW COGCTBEHHOCTMW, BKOYas
naTeHTbl, TOBapHblE 3HaKW, aBTOPCKMe Mpasa M KOMMep-
Yeckue TalHbl .

CneumnannanmpoBaHHble MexaHW3Mbl, Takue kak Mex-
OYHapoaHbIA LIEHTP MO YperynmpoBaHWi0 WHBECTULMOH-
Hbix cnopoB (MUYWC), npepocTtaBnsoT nnowagky Ans
paspeLLeHuUsi CropoB MeXAy UHOCTPaHHLIMU UHBECTOPaMM
n rocygapcteamu. MUYWC, cosgaHHbin B pamkax KoH-
BeHUMn 06 yperynMpoBaHMM WHBECTULIMOHHBLIX CMNOPOB
mMexay rocyaapctBamMu u (OU3MYECKMMU UMK lopuande-
CKMMM fMuamn pyrmx rocygapcts (BaluMHITOHCKas KoH-
BeHuns 1965 ropga), obecneymBaeT HenTpanbHbIn opym
ONS paspeLleHns MHBECTULIMOHHBIX CropoB. Apbutpax B
pamkax FOHCUTPAJT (Komuccua OOH no npaBy mexay-
HapO4HON TOProBMKn) Takke NpeaocTaBnseT rnbkun mexa-
HU3M ANS paspelleHns MexayHapoAHbIX KOMMeEpPYECKMX
CMOpPOB, BKMOYas Cnopbl, CBA3aHHbIE C NpaBOM COOCTBEH-
HOCTMW.

OTN MexayHapoaHO-MpaBoBble MeXaHW3mbl opmMu-
pylOT MHOFOYpPOBHEBYIO CWUCTEMY 3awuTbl npasBa cob-
CTBEHHOCTU, OHAKO MX 3EKTUBHOCTb 3aBUCUT OT psaga
dakTopoB, BKMOYasA rOTOBHOCTb FOCYAapcTB cobniogaTb
MexayHapoaHble obsi3atenbctBa U 3PdPEKTUBHOCTL Me-
XaHW3MOB NCMOSNHEHUS PELLEHWNA.

MexayHapoaHble Cyabl U apbuTpaxu urpatrT Krode-
BYIO pOrb B 3aliMTe npaBa COGCTBEHHOCTW Ha MexadyHa-
pooHoM ypoBHe. VX geaTenbHOCTb He Tonbko obecneyn-
BaeT paspeLleHne KOHKPETHbIX CMOPOB, HO U CNOCOBCTBY-
eT pasBUTUI0 MeXxAyHapodHOro npasa B 3ToW obnacTu.
PaccmoTpyM HECKOMBKO BaXHbIX MHCTUTYTOB M UX BKnag B
3awuTy NpaBa cobCTBEHHOCTH:

1. EBponevickun cyg no npasam uyenoseka (ECIY)
BHEC 3HauUTerNbHbIV BKaA B PasBuTMe KOHUENUMUM 3aLlm-
Tbl NpaBa cobcTBeHHOCTU. B gene Sporrong and Lénnroth
v. Sweden (1982) cyg ycrtaHoBun, 4TO [OMKEH ObiTb
obecneyeH cnpaBeanvBbIi GanaHc Mexay oOLlecTBEH-
HbIMW MHTEpecamu 1 TpeboBaHMAMM 3aLUTbl OCHOBHBIX
npas uHagmenga . B npene James and Others v. The United
Kingdom (1986) ECIY noaTtBepaun, 4To rocygapctea
MMEIOT LLUMPOKYI0 CBOGOAY YCMOTPEHMS B perynvmpoBaHuu
MCMOoMb30BaHNSA COOCTBEHHOCTU B COOTBETCTBUM C 0OLLe-
CTBEHHbIMW MHTEpecamMu, HO Takoe BMeLlaTenbCTBO
AOIMKHO ObITb 3aKOHHBIM Y NPOMOPLMOHANBHBIM .

2. MexpgyHapogHein cyg OOH (MC OOH) xota Hanps-
Myl0 He paccmaTpvBaeT Adena O HapylleHuun npae cob-
CTBEHHOCTU YaCTHbIX WL, OH BHEC BKnag B pasBuTue
MeXayHapogHoro npasa B 3ToM obmactn. B pene
Barcelona Traction (1970) cyn paccmoTtpen Bonpockl 3a-
WMTbl NpaB akUMOHEPOB B KOHTEKCTE MEXAyHapOOHOro
npasa .

3. MexxgyHapoaHbI LEHTP N0 yperynmupoBaHuio UHBE-
cTMumoHHbix cnopoB (MLYWC) paccmaTpuBaeT MHOXe-
CTBO [er, CBA3aHHbIX C 3alMTON NpaB UHOCTPAHHBIX MH-
BecTopoB. Hanpuwmep, B gene Técnicas Medioambientales
Tecmed, S.A. v. The United Mexican States (2003) ap-
6utpax MUYWC yctaHOBMN BaxkHble NPUHUMMBI CpaBes-
NMBOrO 1N PaBHOMPABHOIO pexuma AN MHOCTPaHHbIX MH-
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BECTULWNA .

4. TMocTtosHHaa nanaTta TpeTtenckoro cyga (MMTC)
paccmaTtpvBaeT pasnuyHble MeXAyHapoAHble Cropbl,
BKMoYas WHBeCTUUMOHHble. B pene Yukos Universal
Limited (Isle of Man) v. The Russian Federation (2014)
apbutpax MNMTC paccmoTpen BONPOCHI aKCnponpuauum n
3aLLMTbl MHOCTPAHHbIX MHBECTULMIA, NPUCYANB PEKOPOHYHO
KOMMNeHcauuio B nosnb3y ObIBLUMX aKUMOHEPOB KOMMaHUu
Yukos.

5. Cyn Esponenckoro cot3a (CEC) wrpaet BaxHyto
ponb B 3awuTe npaBa COBCTBEHHOCTUN B paMKax NpaBoBoOW
cuctembl EC. B pene Kadi and Al Barakaat International
Foundation v Council and Commission (2008) cya noa-
TBEpAWn, 4to Aaxe Mepbl No 6opbbe c Teppopuamom
OOMXKHbI COOTBETCTBOBaThb (pyHOAAMEHTamnbHLIM NpaBam,
BKITHOYas NnpaBo CO6CTBEHHOCTMU.

OTn cypebHble M apbuTpaxHble opraHbl HE TOMbKO
paspeLualoT KOHKPETHble Cropbl, HO 1 OPMUPYIOT BaX-
Hble NPUHUMNBI U CTaHAAPTLI 3alWThl NpaBa COBCTBEHHO-
CTU B MeXOyHapoaHOM npase. VX pelueHus 4acTo cnyxar
OPUEHTMPOM ANs HauMoHanbHbIX Cy4OB U 3aKoHoAaTenen.

HecMoTpsa Ha cyllecTBoBaHME pa3HOOOPasHbIX Mexa-
HW3MOB 3aliuTbl NpaBa COOGCTBEHHOCTM B MeXAyHapoa-
HOM MriaHe, UX peanu3auus cTankMBaeTca C PSAOM Mpo-
6rem: opUCONKLNOHHBIE KOHMMNMKTBI, OAHON N3 KMOYEBbIX
npobnem sBnseTca onpegeneHne KOMMEeTEHTHOro gopy-
Ma [ns paspeLleHust CnopoB, CBA3aHHbIX C NpaBoM cob-
CTBEHHOCTU B TPaHCTPaHWYHbIX OTHOLUEHUSX. JTO OCO-
6eHHO aKTyanbHO B cryyasix, Korga crnop 3aTparvBaeT
WHTEPECHl HECKOMNbKNX rocy4apcTB MU Koraa MMyLLEeCTBO
HaxoauTCs B OOHOW CTpaHe, a ero Briageney — B ApYrow .
VicnonHeHne pelueHni, aaxe Korga MexayHapoaHbIn ¢y
unn apbuTpaxk BLIHOCUT peLLEeHne B NOMnb3y 3aluThl Npa-
Ba COOCTBEHHOCTU, €ro UCMONHEHNE MOXET ObiTb 3aTpya-
HEHO M3-3a MpuWHUMMIa rocygapCTBEHHOro CyBepeHuTeTa.
locypapcTteBa He Bcerga rotoBbl NPU3HABaTb U UCMOMHATL
peLleHnsi MexayHapoaHbIX OpraHoB, 0COGEHHO ecrnu OHM
npoTMBOpeYaT HauuoHanbHbIM MHTepecam . Konnuaum
NpPaBOBbLIX CUCTEM, Pa3NMyMsa B HaLMOHamNbHbLIX NPaBOBbIX
CcMCTeMax MOryT cOo3aBaTb CIOXHOCTW NpW onpeaeneHun
NPMMEHMMOTO NpaBa 1 nHTepnpeTaummn npae cob6CTBEHHO-
CTU B MeXOyHapoOHOM KOHTeKcTe. OTo 0COBeHHO 3ameT-
HO B cdhepe wHTENnekTyanbHoW COBCTBEHHOCTWN, rae
HauMoHanbHble NOAXOA4bl K OXpaHe MOryT CYLLECTBEHHO
pasnuyatbCcs . JKCMponpuaunsa 1 HaunoHanM3aums, XoTs
MeXZyHapoA4Hoe MpaBo MpU3HaeT MpaBo roCcyAapcTB Ha
akcnponpuauuio npu cobnogeHun onpeneneHHbIX Ycno-
BWI, Ha NPaKTMKe 4acTO BO3HMKAKT CNOPbl OTHOCUTENBHO
3aKOHHOCTW TaKWMX OEWCTBMA U afeKBaTHOCTM KOMIMeEHca-
umn. 3awmTa NnpaB MYHOPUTaPHBIX aKLMOHEPOB, B MEXAY-
HapoAHbIX KOPMOpPaTMBHBLIX OTHOLUEHUSIX 3aliuTa npa.
MUHOPUTAPHbIX aKLMOHEPOB OCTAETCs CIOXHOM 3afaden,
0COGEHHO B Crnyyasix TPAHCrPaHUYHbIX CAVSHWA U NOrmno-
weHui. Lindposble aktuBbl M BupTyanbHasi cobGCTBEH-
HOCTb, pa3BuTNe UMAPOBBIX TEXHOMOMMIA CO34aeT HOBble
BbI30BbI AMsi 3alMThl NpaBa cobctBeHHocTU. Onpenene-
HVe MpaBoOBOro cTatyca M MEXaHU3MOB 3alinTbl BUPTY-
anbHOW COBCTBEHHOCTW, KPUMTOBAMT U ApyrMx uudpo-
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BbIX aKTMBOB OCTaeTCsi aKTyanbHOW npobnemown mexay-
HapogHoro npasa . KynbTypHble LLeHHOCTU U pecTuTyLms,
BOMPOCHl BO3BPaTa KyNbTYPHbIX LEHHOCTEN, He3aKOHHO
BbIBE3EHHbIX U3 CTPaHbl MPOUCXOXAEHUS, CO30al0T CrOX-
Hble NpaBOBblE W AUNNoMaTnyeckne npobnemsl, 3aTparu-
BalolMe Kak npaBo COBCTBEHHOCTW, TaK W KynbTypHble
npasa Hapogos . CaHKuMM M 3amopaxvBaHWe akTWUBOB,
MCMOSIb30BaHNE 3KOHOMMUYECKUX CaHKUUA, BKMOYALLMX
3amMopaxunBaHne akTUBOB, CO34aeT HanpsXeHHOCTb MeX-
Ay 3awmTon npasa cO6CTBEHHOCTU U MHTEpecaMun Haumo-
HanbHOM 6e30nacHOCTU WNN BHELUHEW MOMUTUKM ToCy-
[apcTB .

Mmobanusauma n undpoBmMsaLns OKasbiBalT Cylle-
CTBEHHOE BIUSIHNWE Ha MeXaHW3Mbl 3alMTbl npasa cob-
CTBEHHOCTU B MexAyHapogHoMm nnaHe. [mobanusaums
(PUHAHCOBBLIX PbIHKOB YCMOXHSAET 3ajadvy 3awuTtbl npas
cobCTBEHHOCTH, TPebys Bonee TeCHOro MexayHapoaHOro
COTpyAHMYEeCTBa M rapMOHU3auuy NpaBoBbiX HopMm. Pas-
BUTUE OHNavH-nnatgopm cosgaeT HoBble OpPMbl CO6-
CTBEHHOCTU 1 TpebyeT aganTaumm CyLeCTBYIOLWMX MeXa-
HU3MOB 3aLLmThl K LMPOBOV cpeae.

TexHonornsi 6nokyeriH OTKpPbIBAeT HOBble BO3MOXHO-
CTW ANs perncrpaumun 1 3awmTbl NpaB COGCTBEHHOCTH, HO
TakKe co3faeT NpaBOBble BbI30BbI, CBSA3aHHbIE C NPU3Ha-
HWEM WU perynupoBaHWEM 3TUX TEXHOMOTMN Ha MeXayHa-
POAHOM YpPOBHE .

Passutne UM nogHumaeT Bonpocbl O MpaBe Co6-
CTBEHHOCTU Ha pesynbTaTbl OEATENbHOCTU aBTOHOMHbIX
CUCTEM W OTBETCTBEHHOCTM 3a UX AENCTBUS .

Bonpocbl 3awmnTbl NepcoHasnbHbIX AAHHbIX W WHTEnN-
neKkTyanbHON COBCTBEHHOCTUM B KOHTEKCTE TpaHCrpaHwu-
HOM nepedayn uHgopmMaummn TpebyloT HOBbIX NOAXOA0B K
MeXayHapOAHO-NPaBOBOMY PEryriMpoBaHuio .

[na coBepLlUEHCTBOBAHUS MeXAyHapOL4HO-MPaBOBbIX

MeXaHW3MOB 3aluTbl MnpaBa COBCTBEHHOCTM MOXHO
NPEeANoXUTL CreayoLIme peKoMeHaauum:
— TlapmoHu3auus 3akoHodaTenbcTsa. Heobxoaumo

NPOAoKUTL paboTy MO rapmMoHM3auUM HaUMOHaNbHbIX
3aKoHoAaTeNnbCTB B 06nacTu 3almTbl npaBa coGCTBEHHO-
CTn, 0cobeHHO B cdhepe MHTenneKkTyanoHOM COGCTBEHHO-
CTU Y UMPPOBLIX aKTUBOB.

— YKpensieHne MexaHW3MOB WCMOSHEHUS PeLUEHUIA.
Cnepnyet paspabotatb 6onee acpbeKTUBHbIE MEXAHU3MbI
UCMNOSHEHUS pEeLUeHn MeXAyHapOaHbIX CyAOB U apbuT-
paxewn, BO3MOXHO, Yepe3 co3faHne cneunanmsampoBaHHO-
ro MexayHapoaHOro opraHa .

— PasButre anbTepHaTUBHbIX METOAOB paspeLleHust
cropos. lMoolpeHne UCNonb3oBaHNA Meamaumm n gpyrmx
anbTepHaTMBHbIX METOAOB paspellueHUs CNopoB MOXeT
NoOBbICUTb 3PEKTUBHOCTL 3aLLUTLI MpaBa COGCTBEHHOCTU
B MEXAYHapOOHbIX OTHOLLIEHUSIX .

— Apantaumsa k umdpoBoli skoHomuke. HeoGxogumo
paspaboTtaTtb MexayHapoAHble CTaHAapTbl ANS 3aWuThb
npaBsa cobCTBEHHOCTU B LUMGPOBONM cpede, BKoyas BO-
npocbl BUPTYyarbHOW CO6CTBEHHOCTM U KPUNTOAKTUBOB.

— Ycunenue 3awuTtbl KynbTypHOro Hacneausi. Tpeby-
€TCA YCOBEPLUEHCTBOBAHME MEXOYHApPOAHbIX MeXaHU3-
MOB 3allUMTbl KyNbTYpPHOrO Hacreams U yperynvMpoBaHusi

CMOPOB O PECTUTYLIUN KYNbTYPHBLIX LLEHHOCTEW .

— BanaHc mexay 3aWwmnTon MHBECTMUMIA 1 NyONNYHBIMU
nHtepecamun. Heobxogmmo Halitn 6onee cbanaHcMpoBaH-
Hbl MOAXOA4 K 3aluTe npaB WUHOCTPaHHbIX MHBECTOPOB,
YYUTBLIBAKOLNIA 3aKOHHbIE WHTEpPEeChl rocyaapcTB B pery-
NMPOBaHMM SKOHOMMKU U 3aLLMTE OKpYXKatoLlen cpeabl .

— PasButne mexgyHapogHoOro coTpyaHudecTsa. Ycu-
neHne COTPYAHWYECTBa Mexay rocygapcrBamu B cdepe
obmeHa MHopMaLmen n NpaBoBON NMOMOLLM MOXET Cno-
cobcTtBoBaTh Oonee adhdekTMBHOWM 3awmute npaBa Ccob-
CTBEHHOCTU B TPAHCTPAHUYHbIX OTHOLLEHUSIX .

B 3aknioueHve MOXHO ckasaTb, YTO 3awuta npasa
CODOCTBEHHOCTM B MeXOyHapoAHOM nnaHe npeacraBnseT
cobOol CMOXHY0 U MHOrorpaHHytlo 3agady, Tpebyioulyio
MOCTOSIHHOTO pas3BUTUA M adanTauuy NpaBOBbIX MEXaHW3-
MOB K MEHSIOLLMMCS YCMNOBUAM rNobanbHOW 3KOHOMUKU U
TexHornornyeckoro nporpecca. CyllecTsylolimMe mMexayHa-
pPOOHO-NPaBOBblE UHCTPYMEHTbI CO34al0T OCHOBY ANd Ta-
KON 3almThbl, HO X 3PPEKTUBHOCTb 3aBUCUT OT FOTOBHO-
CTW rocyfapcTB K COTPYAHWYECTBY M COBMNIOAEHUIO MEX-
AyHapoaHbIX 0693aTenbCTB.

MepcnekTBbl pasBUTUS MEXAHW3MOB 3alUMThl MpaBa
COOCTBEHHOCTM B MEXAyHAapO4HOM MfaHe CBsA3aHbl C
JanbHenlen rapMoHu3aumnen HauMoHarmnbHbIX 3akoHo4a-
TENbCTB, YCUINIEHNEM PONN MEXAYHapOAHbIX CyaebHbIX U
apbuTpaxHbIX OpraHoB, a Takke agantauven npaBoOBbIX
HOpPM K Bbi30BaM LudpoBor akoHomuku. Ocoboe 3Haue-
HMe npuobpeTaeT nouck GanaHca Mexay 3aliMTon YacT-
HbIX MHTEPEeCcOB COOCTBEHHWKOB M MYyONUYHBIMKU MHTEpE-
camMu rocygapcte M mexgyHapogHoro coobuiecTsa B Le-
nom.

BaxHo oTMeTuTb, 4TO 3(P(PEKTUBHOCTL MEXaHW3MOB
3aWmThl NpaBa COOGCTBEHHOCTM B MEXAyHAPOAHOM MnnaHe
BO MHOIOM 3aBMCUT OT MOMUTUYECKOWN BOMW rocyaapcTB u
UX FOTOBHOCTU K KOHCTPYKTMBHOMY guanory. B ycnoBusix
pacTywen rnobanbHOM B3aMMO3aBUCUMOCTU pas3BUTUE
HaZleXHbIX U CNpaBeaIMBbIX MEXaHU3MOB 3aLLMTbl NpaBa
COOCTBEHHOCTM CTAHOBUTCH HE TONbKO MPaBOBOMW, HO M
Ba)kHeNLLen 3KOHOMWUYECKOW W MNONMUTUYECKoW 3agaden
MexayHapoaHoro coobuecTsa.

CnepnyeT oTMeTUTh, 4YTO 3dhpekTnBHAA 3alumTa npasa
CcO6CTBEHHOCTN B MeXAyHapoaHOM nnaHe TpebyeT nocTo-
SIHHOrO pas3BUTMSA M aganTauuv NPaBOBbIX MEXaHW3MOB K
MeHsiIoLWuMcs rnobanbHbIM ycrnosusaM. ITo npegnonaraeT
He TONbKO COBEPLUEHCTBOBaHME (hopMarnbHbIX MPaBOBbIX
WHCTPYMEHTOB, HO W pa3BUTUE MEXAYHApOO4HOro CoTpya-
HWYECTBA, YKPEMMEHWe WHCTUTYTOB rnobanbHoro ynpas-
NEeHMs 1 NOBbIWEHNE OCBEAOMITEHHOCTU O BAaXXHOCTU 3a-
LWMTbI NpaBa COBCTBEHHOCTW AN YCTOMYMBOrO 3KOHOMMU-
YECKOro pasBuTUsi U coumnanbHOM CTabUMbHOCTL.

Bynyuiee mexayHapoaHbIX MEXaHW3MOB 3alluTbl Npa-
Ba cobCcTBEHHOCTM ByaeT 3aBUCETb OT CMNOCOOHOCTU MeX-
AyHapoaHoro coobuiectBa HaxoauTb GanaHc Mexay pas-
NWYHBIMKU MHTEPEecaMu, afanTMpoBaTbCsA K TeXHororuye-
CKUM U3MEHEHMAM 1 3h(PEKTUBHO pearmpoBaTb Ha HOBbIE
rnoGanbHble BbI30Bbl. TOMbLKO KOMMMEKCHbIA M MHHOBALU-
OHHbIA MoOAXo4 K STMM BOMpPOCaM MO3BOMUT C€O34aTb
YCTOMUYMBYIO U CMpaBeanvBYyD CUCTEMY 3aliuTbl Mpasa
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cobcTBEHHOCTU B rnmobanuanposaHHoM mupe XXI Beka.
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